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PER CURIAM

New Jersey Home Construction, Inc. (NJHC), appkeala an order entered by the trial
court on October 9, 2009, setting aside a shesiffls at which NJHC acquire title to
certain real property in Lumberton Township, Bugtion County. For the reasons that

follow, we affirm and remand for further proceeding

Plaintiff Nationstar Mortgage, L.L.C. (Nationst@gmmenced this action to foreclose on
a mortgage issued to defendants George B. JondsdithdR. Jones (the Joneses) in the
amount of $348,386.50. The trial court enteredhal fludgment of foreclosure on April 1,
2009, and thereafter a writ of execution was iss@dJuly 16, 2009, the sheriff
conducted a sale of the property. NJHC was theess@al bidder. Its bid was for

$132,300.

On July 23, 2009, plaintiff filed an order to shoause seeking to set aside the sale. In a
certification submitted in support of that applioat plaintiff's attorney, Michael S.
Hanusek (Hanusek), stated the sale had proceedmdstake. According to Hanusek, the
Joneses were "under consideration” for participaitiche Home Affordable

Modification Program (HAMP), a federal assistanoegoam to prevent foreclosures
through loan modifications, promulgated pursuargection 110 of the Emergency
Economic Stabilization Act of 2008. 12 U.S.C#5201. Hanusek also stated that, under
"relevant directives" of the federal Department® oasury, the foreclosure sale should

have been adjourned pending "such evaluation."



Hanusek stated that, because of a "miscommunicdietween plaintiff and its
foreclosure counsel, the sale was "inadvertentbt"aajourned. He said that plaintiff sent
an electronic message on the date of the sale seage postponement, but the message
did not reach counsel in time to adjourn the ddéusek also said that the Joneses were
under consideration for participation in the HAMBgram but they "did not appear nor

take any action to protect their interests" atshie.

Hanusek additionally stated that there was a @éeror by plaintiff's foreclosure
counsel and a miscommunication between counsethenblid service contractor who
attended the sale. Hanusek said that the propady&en appraised originally at
$385,000, and its assessed value was $380,000rdiegdo Hanusek, plaintiff had
intended to bid $431,000 on the property, but du tlerical error, plaintiff only bid up
to $131,000. Hanusek stated, "[e]ven discountiegathove appraised value to the high

$200,000 range, the bid price is still less thé#ty[percent] of the [p]roperty's value."

In support of its application, plaintiff also sulttad a certification from Gary Maclin
(Maclin), who described himself as a "[floreclos{sppecialist[.]" Maclin stated that, as
of April 21, 2004, the appraised value of the propeas $385,000. He further stated
that the July 16, 2009, sale proceeded by mistakause the Joneses were under
consideration for participation in the HAMP programd they were still being evaluated

for that program.

NJHC opposed plaintiff's motion. In a certificatibled on July 31, 2009, Donald
Pollock, Jr. (Pollock), the principal of NJHC, stdtthat prior to the sheriff's sale, he had

made "substantial efforts” to investigate the progp&ollock attended the sale and bid



over the "upset price[,]" which is the price thé&iptiff bid on the property. Pollock

submitted the winning bid of $132,300 and thereaftposited $30,000 with the sheriff.

Pollock stated that, until plaintiff filed its ord& show cause, he had no knowledge there
was any problem with the sale. Pollock assertedthigafact that the Joneses might be
eligible for a loan modification was irrelevant. B&d that there was no evidence the
Joneses had applied for a loan modification. Pkllso said that the Joneses had listed
the property for sale at $249,900, as indicated bwltiple listing service. Pollock stated
that, "[o]bviously, [the Joneses] intend to mowenirthe property and have no need for a

loan modification."

Pollock additionally stated that he had contachedrealtor to inquire about the value of
the property. According to Pollock, the Jonesesvgeeking to do a "short sale” of the
property, and the realtor told him she thoughtahad "get it done for $200,000."
Pollock said that, "[a] loan modification is noslaort sale." Although Pollock did not
make an offer for the property, the realtor sent hicontract for $200,000 and said the

Joneses would require fourteen days to vacate.

Pollock asserted that, "[p]lainly the property @& worth $385,000 now." He noted that
an appraisal from 2004 had no bearing on the \@fitlee property in 2009, "after the
financial crisis the country has suffered.” He ada@ that "tax assessments often have
little relation to the actual value of a propertlydllock stated that, if a sheriff's sale were
set aside "so easily, [his] efforts and expenseasdavoe continuously wasted and for

naught.”



Michael Merritt (Merritt), a Foreclosure Preventibianager for plaintiff, submitted a
reply certification dated August 5, 2009. Merritited that the Joneses had, in fact,
applied for a loan modification on July 13, 200%rkkt also said that, if NJHC had
investigated the value of the property, it showdstenknown that the bid price of

$132,300 was "unconscionably less" than the prggestirrent market value.

Merritt also noted that plaintiff had obtained grgon from a broker that the value of
the property was $325,000 as of July 31, 2009.teted that the fact that the Joneses had
listed the property for a "short sale" did not rentheir loan modification application "a

nullity” or prove that they intended to move frolne premises.

The court filed a written opinion dated August 2809, in which it concluded
that plaintiff's motion should be denied. The catated that a sheriff's sale could not be
set aside based on plaintiff's unilateral mistalé®& court also stated that there were
insufficient equitable grounds upon which to sed@she sale. The court memorialized

its opinion in an order dated August 18, 2009.

Thereatfter, plaintiff filed a motion for reconsidéon of the August 18, 2009
order, which NJHC opposed. The court heard argumenihe motion on September 25,
2009, and issued a written opinion dated Septe@be?009, in which it concluded that

reconsideration was warranted and the sale sheusdtaside.

The court found that plaintiff's objection to tr@eswas timely because it had
been filed prior to the actual transfer of the desedtl NJHC had not fully paid the

purchase price. The court additionally found that purchase price of the property "is



most probably inadequate[.]" The court stated dhatoperty assessed at $380,900 for tax

purposes in April 2009 could not be worth nearlp@200 less "just a few months later."

The court concluded that, to permit such a saletoonsummated would be
"tantamount to permitting a forfeiture and equibhars a forfeiture." The court also
stated that "equity requires taking into considerathe possibility of the [owners]

availing themselves of a loan modification throtlge [HAMP.]"

The court entered an order dated October 9, 20@8tigg plaintiff's motion for
reconsideration, vacating the order of August T892 and setting aside the July 16,

2009, sheriff's sale. This appeal followed.

NJHC argues that: 1) a sheriff's sale may not basde due to the negligence of
a party that was not caused by any third-partyh@)$132,300 sale price was not so
disproportionate to the value of the property awaorant setting aside the sale; and 3)
NJHC is an innocent party who should not be requicebear the loss occasioned by

plaintiff's mistakes.

"[T]he Chancery Division has the authority to s&tla a sheriff's sale and order a

resale of property." First Trust Nat'l Ass'n, ImcMerola 319 N.J. Super. 44, 49 (App.

Div. 1999) (citing_Crane v. Bielski5 N.J. 342359 (1954)). "However, the exercise of

this power is discretionary and must be based osiderations of equity and justice.”

Ibid. (citing Crane supra 15 N.J.at 359).

The court may set aside a sheriff's sale "'by reaed fraud, accident, surprise, or

mistake, irregularities in the conduct of the sdlelbid. (quoting Karel v. Davis122



N.J.EQ.526, 528 (E. & A. 1937)). Nevertheless, a judisale may not be vacated "on
the ground of mistake flowing from [a moving pastyown culpable negligence." Ibid.
(quoting Karel supra 122 N.J. Eqgat 528). Furthermore, "inadequacy of price is not

sufficient alone to justify equitable relief." Idt 50 (citing Cranesupra 15 N.J.at 348).

In this case, the trial court provided two reasionsetting aside the sheriff's sale.
The court found that the bid price was "probabgdequate” because in April 2009, the
property had been assessed at $380,900 for tawgespThe court based this finding
upon a copy of a document called "New Jersey Tahs8essment Search” that had been

furnished by an entity or service called "Data &ac

We note that NJHC does not dispute the fact tleaptbperty had been assessed
for tax purposes at $380,900. Rather, NJHC archadhe better measure of the
property's value is the fact that the property Ibaen listed for sale at $249,900, and the
realtor was pursuing a "short sale" of the propfmntyabout $200,000. We are satisfied,
however, that the trial court did not err by conmpguthe bid price with the assessed

value of the property for tax purposes.

Here, NJHC did not provide the court with an opmas to the property's value
rendered by a duly qualified appraiser. Althougéréhwas some evidence that the
Joneses may have been willing to sell the prodertan amount less than the appraised
value, their willingness to do so could have beea t a variety of considerations. We
are satisfied that there is sufficient credibledewice in the record to support the trial

court's finding regarding the adequacy of the lridep



In its decision, the trial court also found that ttoneses had applied for a loan
modification under HAMP. The record also suppadnts finding. Plaintiff submitted to
the trial court a copy of a letter from the Jonegated July 13, 2009, in which they
requested a loan modification due to hardship.Hewnore, Hanusek and Maclin stated
in their respective certifications that the Jonagere seeking to participate in the

HAMP.

As plaintiff points out, the United States Depamtnef Treasury had issued a
directive dated April 6, 2009, which states thadam servicer "should not proceed with a
foreclosure sale until the borrower has been etadufor [the HAMP] and, if eligible, an
offer to participate in the HAMP has been madeS.WDep't of Treasury, Supplemental
Directive 2009-01, at 14 (Apr. 6, 2009). Becausertitord established that the Joneses
were seeking to participate in the HAMP, the foseale sale should not have gone
forward. In our judgment, the court properly toblstfact into consideration in deciding

to set aside the sale.

NJHC maintains, however, that the sale was notppostd because plaintiff
mistakenly failed to seek an adjournment. As weest@reviously, plaintiff inadvertently
failed to direct its attorney to seek an adjournnedrihe sale. Nevertheless, the failure to
adjourn the sale was not due to any negligenché@part of the Joneses. In our view, the
fact that plaintiff may have been negligent did prgclude the court from considering

the Joneses' interest in the matter.

NJHC also contends that, in the event the cournadgfthe trial court's order

setting aside the sale, plaintiff should be requtepay the reasonable costs and



expenses that NJHC incurred in bidding upon th@gmy and participating in the

litigation regarding the sale. We agree.

We are satisfied that, under the circumstancedyiddecourt should have
required, as a condition to setting aside the lade,plaintiff pay all of the reasonable
costs and expenses, including reasonable attorieeygs'incurred by NJHC in bidding

upon the property and participating in this litigat Cf. Davis v. DND/Fidoreo, In¢317

N.J. Super. 92101-03 (App. Div. 1998), certif. deniet8 N.J. 686§1999) (allowing

court to award attorneys' fees and costs as atammaif granting defendant's motion to

set aside default judgment).

Therefore, we affirm the court's decision to saieshe sale. We remand the
matter to the trial court to require plaintiff taypNJHC reasonable costs and expenses,
including attorneys' fees, for bidding upon thegenmy and participating in this litigation

in the trial court and on appeal.

A

ffirmed and remanded to the trial court for furtbeoceedings in accordance with this
opinion. We do not retain jurisdiction.

Thisarchiveis a service of Rutgers School of Law - Camden.




