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OPINION OF THE COURT

HARDIMAN, Circuit Judge

Brenda Erdman challenges the District Court’s sumgruadgment in favor of her former
employer, Nationwide Insurance Company. The praldgsue on appeal — whether
Erdman accumulated sufficient hours to qualifylé&ave under the Family and Medical
Leave Act (FMLA) — raises questions of first imps@sh in this Court.

l.

Our review of the District Court’s grant of summauggment is plenary, viewing the
facts in the light most favorable to the nonmovragty. Summary judgment is
appropriate only if there are no genuine issuasattrial fact such that the movant is
entitled to judgment as a matter of law.

See McTernan v. City of York64 F.3d 636, 646 (3d Cir. 2009).



A

Nationwide hired Erdman in 1980 and she held varioll-time positions until 1998,
when she asked to work part-time so she couldfoartger daughter Amber, who was
born with Down Syndrome. Nationwide granted thuest, as well as Erdman’s request
four years later to switch to a four-day work wewkjch rendered Erdman a non-exempt
employee under federal law. According to Patty 8aBErdman’s supervisor at the time,
Erdman was a reliable employee who regularly womrdda hours outside the office.
Indeed, Sarno consistently authorized paymenthiese hours or allowed Erdman to use
them as “comp” time. In early 2002, soon after Ezdswitched to a four-day work
week, Sarno informed her that she should “put enttburs that . . . you're supposed to
put in and nothing more than that.”

In September 2002, Erdman e-mailed Stella Getgho,hvad replaced Sarno as
Erdman’s supervisor some five months earlier, tpest clarification whether she was
still allowed to work extra hours for use as “contipie. There is no record of any
response by Getgen, who, despite this e-mail, slaivat she first heard the phrase
“‘comp” time in a January 2003 meeting with Erdmegarding a discrepancy in
Erdman’s accrued vacation time. After Erdman exjgdithat she had used “comp” time,
Getgen conceded that Erdman’s vacation time cdlonlavas correct, and made no
objection to her use of “comp” time.

A week later, on January 28, 2003, Getgen e-md&ileldnan to admonish her for three
reasons: (1) Erdman’s overtime was unapprovedef@jnan failed to consult Getgen
before visiting a policyholder’s residence; and€B)ployees in Erdman’s position were
not authorized to conduct fieldwork. Getgen conellid’As much as we are tempted to
do a ‘simple’ field investigation, there are legal logistical reasons that prohibit us
from doing so.” Two weeks later, on February 1020Getgen for the first time advised
Erdman that she could no longer use extra hour&fomp” time. Soon after Getgen
admonished her, Nationwide informed Erdman thatplaet-time position would be
eliminated, but she could work full-time insteaddan accepted the full-time position,
but Nationwide claims that Erdman became angryearatic because she was unhappy
with her return to full-time status. Over the negveral weeks, Nationwide contends that
Erdman inappropriately questioned other employbesitaconfidential salary
information, encouraged others to work slowly toidwdriving up production standards,
made malicious accusations against Getgen, and ttadnaarious other acts of
insubordination. Erdman disputes these claims.

At the time Erdman accepted the full-time positisime sought clarification that
Nationwide would honor her previously-approved esjuor vacation during the entire
month of August, which Erdman had typically takerptepare Amber for school.
Nationwide informed Erdman that it was unlikely stheuld be allowed to take vacation
in August because of the pressing need for fuletemployees in light of the unusually
large number of employees requesting vacationrtizaith. Erdman announced that if she
could not use vacation time in August, she woutfliest FMLA leave instead.



On April 14, 2003, Erdman began working full-timedaa week later she submitted
paperwork requesting FMLA leave from July 7 to Aeg9. A human resources
employee responded to this request by telling Erdthat “as far as the FMLA, |
probably don’t see any problems with this.” Natiatevfired Erdman on May 9, 2003,
citing her purported behavioral problems which anbed on May 8 when Erdman used
profanity during a phone conversation that was tooed for quality control purposes.
Company policy states that personal calls are motitmred, and Erdman prefaced a
personal call with a profane disclaimer: “This ipasonal call and should not be
reviewed for quality purposes, assholes.”

B.

Alleging that Nationwide’s stated motives were pretial and that she was actually fired
for requesting FMLA Erdman also brought cies under the Pennsylvania Human
Relations Act (PHRA) and for breach of contracte Dhistrict Court granted summary
judgment to Nationwide on the breach of contra@incland declined to exercise
supplemental jurisdiction over the PHRA claim. Keit of these claims is at issue on
appeal. leave, Erdman brought federal claims utitieFMLA and the Americans With
Disabilities Act (ADA)Initially, the District Court granted summary judgnt on the
FMLA claim, finding that Erdman could not establsitause of action — either for
interference or retaliation — because she had ecmtraulated the 1,250 hours necessary
to qualify as an eligible employee under the seatilihe District Court also granted
summary judgment on the ADA claim, but only to &xent that it was based on a
failure to accommodate theory. Nationwide was de&sigmmary judgment on Erdman’s
ADA “association” claim.

Nationwide filed a motion for reconsideration. Afteriefing and oral argument, the
District Court reversed itself and granted Naticshevsummary judgment on the ADA
claim in its entirety, concluding that the ADA’sssociation” provision prohibits only
employment decisions based on “unfounded sterestgpé assumptions against
employees who associate with disabled peofdediman v. Nationwide Ins. Gd\o.
1:05-CV-0944, 2007 U.S. Dist. LEXIS 61611 at *9M.D. Pa. Aug. 22, 2007)(quoting
Den Hartog v. Wasatch Acad®09 F. Supp. 1393, 1400 (D. Utah 1995)). Findiveg
Nationwide’s actions were motivated by Erdman’®pmodifications to her work
schedule instead of stereotypes or unfounded asgmapthe District Court held
Erdman could not establish an ADA “association’irola

Erdman filed this timely appeal, arguing that thstiict Court erred in granting
summary judgment on the FMLA and ADA claims. Wedawisdiction pursuant to 28
U.S.C. § 1291.

[I.

An employee is eligible for FMLA leave if she hasnked “at least 1,250 hours of
service with [her] employer during the previousra@nth period.” 29 U.S.C. §
2611(2)(A). According to Erdman’s records, she veorit,298.25 hours in

the relevant period, including 118.5 hours from ko its calculation, the District
Court excluded 57 hours worked from home prior tdngan’s September 2002 e-mail to



Getgen asking whether she was allowed to work éxdtas for use as “comp” time, and
20 hours worked from home after Getgen’'s Janua®3 20mail to Erdman admonishing
her for doing fieldwork. The District Court founkat Nationwide could not have had
constructive notice of any hours Erdman worked flayme prior to the September 2002
e-mail because Erdman had previously been tolguo ih the hours that . . . you're
supposed to put in and nothing more than that.” Disérict Court also found that
constructive notice was dispelled by the JanuafB828mail. Consequently, the District
Court counted only 41.50 of the 118.50 hours Erdmarked from home in calculating
the total number of hours she worked in the previgear, which left Erdman 28.75
hours short of FMLA's threshold requirement.

A

The first question is whether a reasonable jurydcbave concluded that Nationwide had
actual or constructive notice that Erdman workele@adt 1,250 hours, making her
eligible under the FMLA. For FMLA purposes, all wdhat “the employer knows or has
reason to believe . . . is being performed” cotmigard the threshold requirement. 29
C.F.R. 8 785.12. The parties agree that hours wlookiesite or beyond an employee’s
regular schedule count if “[the employer] knowshas reason to believe that an
employee is continuing to work extra hours.” 29.8.F8 785.11. “[A]ln employer need
not have actual knowledge of such off-site worlgstouctive knowledge will suffice.”
Holzapfel v. Town of Newburgh45 F.3d 516, 524 (2d Cir. 1998).

Nationwide does not dispute that Erdman reguladyked outside of the office for many
years, and that Sarno consistently authorized payfoethese hours or allowed
Erdman to use them as “comp” time. NeverthelessipNaide cites three reasons why it
had no actual or constructive knowledge that Erdotartinued to do so during the
relevant time period. First, Sarno testified thaew Erdman’s position changed from
exempt to non-exempt status in 2002, she told Endim&put in the hours that . . . you're
supposed to put in and nothing more than that.b8e&cSarno was the only one with
personal knowledge that Erdman worked outside theepand Sarno was replaced by
Getgen in 2002. Finally, Getgen told Erdman in dan2003 that she was “not
authorized to work outside [her] standard work lsgur

Despite the superficial appeal of Nationwide’s anguats, they fail to persuade because
they do not account for Erdman’s use of “comp” tiie be sure, Nationwide was on
record that Erdman could not be paid for any addéi hours. But this begs the question
whether she could continue — as she had done forasty years in the past — to work
outside the office to accrue “comp” time. After Bran became a nonexempt employee
in 2002, Sarno expressed concern about the nunlbeiucs that Erdman “put in.” This
could reasonably be interpreted to mean that Erde@enprohibited from “putting in”
anyhours for Nationwide outside of the office. Orgduld reasonably be interpreted to
mean that Erdman would no longer be paid for morg$ithan she was scheduled to
work on a weekly basis. Allowing Erdman to “put eXtra hours for later use in lieu of
vacation would be entirely consistent with a degreliminate overtime pay, or to ensure
salary uniformity.



“Comp” time did not allow Erdman to earn overtimeypr increase her net salary; it
merely allowed her to accumulate hours while waglah home. Absent any clear
indication to the contrary from Nationwide, a re@alole jury could conclude that the
purpose of Sarno’s communication was to prohibetrgan from being paid for more
hours than she was scheduled to work each wedhkgutitregard to whether Erdman
could continue to accrue “comp” time.

Getgen’s January 2003 e-mail to Erdman illustrttespoint. Read in its entirety, the
message has nothing to do with Erdman working fnome or accumulating “comp”

time. Getgen enumerated three specific concerrapproved overtime pay; unapproved
visits to private residences; and employees in BErdsnposition conducting fieldwork.
This email does not preclude a reasonable jury finding that Nationwide had actual

or constructive knowledge of Erdman working frommigto accrue “comp” time. There

is no mention of “comp” time anywhere in the e-maild the message may be
interpreted as entirely consistent with the comfmogntinued acquiescence to Erdman’s
accrual of “comp” time.

Erdman’s September 2002 e-mail to Getgen castisefludoubt on Nationwide’s claim
that the company prohibited Erdman from accruingj @sing “comp” time. Therein,
Erdman specifically asked about “comp” time in tigh ambiguous communications
regarding her hours. Nationwide never respondebisgointed inquiry, which raises an
inference adverse to Nationwide’s position. A sanitegative inference may be drawn
from the January 2003 meeting between Erdman atge@ein which Erdman claims
that Getgen tacitly acquiesced to her continueduat@nd use of “comp” time.
Erdman’s version of what transpired at this meetiogld lead a reasonable jury to
conclude that Nationwide had actual or construdtivewledge of Erdman’s continued
use of “comp” time.

Nationwide correctly notes that Erdman’s subjecheéiefs about company policy are
irrelevant. The issue is not what Erdman thought vthat Nationwide communicated to
her, and whether the company “acquiesced in [pthéheclock work.” The record is
equivocal on this point, however.

A reasonable jury could find that Nationwide inteddo categorically prohibit all work
outside of the office, in which case Nationwide Idonot be charged with constructive
knowledge that Erdman continued to work outsidedtffiee. See Davis v. Food Lign
792 F.2d 1274, 1277 (4th Cir. 1986) (holding thaptyer did not have constructive
knowledge of “secret” off-the-clock hours workedleafrepeated instructions not to do
s0). Nevertheless, a reasonable jury could alsbthat Nationwide intended to preclude
Erdman from earning overtime, while allowing herctmtinue to accrue “comp” time.
Nor does the fact that Getgen replaced Sarno asdfrd supervisor carry the day for
Nationwide. First, the January 2003 meeting cohtulsthat Getgen had personal
knowledge of Erdman’s “comp” time practices afteattpoint. Second, as previously
discussed, Getgen'’s stated concerns about Erdrhanis are susceptible to an
interpretation that is entirely consistent with #pproval of “comp” time. Finally, even



though Getgen may have lacked personal knowledgedrhan’s previous use of
“‘comp” time under Sarno, that has no bearing orktievledge imputed to Nationwide.

It is undisputed that Sarno allowed Erdman to azamnd use “comp” time for many
years. It is equally clear that in early 2002, Natvide prohibited Erdman from working
overtime for pay. What remains unclear, when wesiter the record in the light most
favorable to Erdman, is whether Nationwide requinedto cease and desist her
longstanding practice of accruing and using “cottimé.

Finally, we must address a policy concern raisebtlagonwide. Erdman argues that her
above-average productivity, coupled with the conyfmaggressive performance goals,
evidence Nationwide’s constructive knowledge of évera hours. Nationwide objects
that drawing such an inference would effectivelpirte constructive knowledge of
undocumented hours whenever an employer “establiabgressive productivity
standards or encountered a particularly good emeeldyt is conceivable that stellar
productivity may be probative of an employer’s domstive knowledge of extra work
hours in rare cases, but in this case the arguimémteclosed by Erdman’s reliance on
“‘comp” time. Because every hour of “comp” time fieetively exchanged for an hour
of paid vacation at some point in the future, Erdroauld work no more than her
scheduled hours in the long run. Therefore, Erdmnproductivity cannot reflect
constructive notice of extra hours on Nationwidegst.

In sum, when read in the light most favorable tdriain, the record indicates that a
reasonable jury could conclude that Nationwide ¢@ustructive notice of hours that
Erdman worked from home until February 10, 2003gmvErdman concedes that Getgen
finally addressed the issue and prohibited her fa@oruing and using “comp” time.
Counting all of the hours that Erdman worked at éqamior to that date, the record
indicates that Erdman accumulated 1,282.25 totalshim the year before her requested
leave was scheduled to begin. Therefore, Erdmarelgible for FMLA leave for
purposes of summary judgment.

B.

Having determined that Erdman is an eligible emgéofor purposes of summary
judgment, we shall address two alternative argusieatause they will affect the District
Court’s instructions to the jury.

1. Can Erdman Claim “Remedial Eligibility”?

Erdman argues that 29 C.F.R. § 825.110(d) rendwrsligible for FMLA leave
regardless of how many hours she worked becauserMade failed to notify her of her
eligibility. The version of § 825.110(d) in effeat the time of Erdman’s dismissal stated:
“[i]f the employer fails to advise the employee \iter the employee is eligible prior to
the date the requested leave is to commence, thiopee will be deemed eligible.”

In spite of the plain language of § 825.110(d), Dierict Court rejected Erdman’s
argument, citing decisions from courts of appédads have invalidated the regulation as
expanding FMLA eligibility beyond the statutory tarage See, e.g., Brungart v. Bell
South Telecomms., In@31 F.3d 791 (11th Cir. 200@prmeyer v. Commerica Bank



223 F.3d 579 (7th Cir. 2000). Erdman cites no autthto support a contrary conclusion,
but she urges us to disagree with our sister ¢g@nd uphold the regulation. We find
persuasive the Seventh Circuit’s analysis of thisstjon inDormeyer

Although the Department of Labor has, like othemamdstrative agencies, the authority
to issue regulations to carry out the duties thatdgtess has assigned to it in [the FMLA],
it has no authority to change the Act. But thatiet the regulation tries to do. It does
not address an interpretive issue that the st&ates open, and so the principle of the
Chevroncase is not in play. The statutory text is perfeckbar and covers the issue. The
right of family leave is conferred only on emplogeeho have worked at least 1,250
hours in the previous 12 months. Yet under thelatgu a worker who had worked 8
hours before seeking family leave would be entit@tmily leave if the employer
neglected to inform the employee promptly that hehe was ineligible. And this
regardless of whether the employee had incurredlatryment as a result of the
employer’s silence. 223 F.3d at 796 (internal wta omitted).

For the reasons stateddormeyer we hold that the version of § 825.110 in effedha
time of Erdman’s dismissal was invalid. By requirione to work at least 1,250 hours in
the previous twelve months, Congress has definesetivho are entitled to FMLA leave.
The remedial eligibility provision of § 825.110(aljrported to give otherwise non-
eligible employees a cause of action for an empleyailure to respond to an
application for FMLA leave in contravention of te&atute. Our conclusion is consistent
with the recent amendment to § 825.110, which resddirze remedial eligibility
provision in light of the Supreme Court’s pronoumesit that a remedial eligibility
provision in 29 C.F.R. § 825.700 was invalid fodEan also argues that eligibility is not
required for FMLA retaliation claims. She takestposition “based upon the
expansiveness of the law against retaliation sét fa Burlington Northern and Santa
Fe R.R. v. White548 U.S. 53 (2006),” a Title VIl case that madenmention of the
FMLA.

But Erdman conceded that eligibility is required lfmth interference and retaliation
claims while opposing summary judgment. She clahmasight to raise the issue now not
because of procedural inequity in the proceedimdabor because of a change in the
law, but rather because of “further reading” wipteparing this appeal. We need not
address this issue because Erdman has waivedatDelaware Nation v. Pennsylvgnia
446 F.3d 410, 416 (3d Cir. 2006). similar reas@ee Ragsdale v. Wolverine World
Wide, Inc, 535 U.S. 81, 96 (2002) (“[Section] 825.700(akefs an impermissible
alteration of the statutory framework and cannowiibin the Secretary’s power to issue
regulations ‘necessary to carry out’ the Act.”);F&. Reg. 67,394, 67,942 (Nov. 17,
2008) (“The final rule [] adopts the proposed chesp paragraphs (c) and (d), deleting
the ‘deeming’ provisions. In light of the Supremeutt’s decision irRagsdalethe
Department believes that it does not have reguylatothority to deem employees eligible
for FMLA leave who do not meet the 12-month/1,2%8Qshrequirements, even where the
employer fails to provide the required eligibiligtices.”). Accordingly, Erdman cannot
assert FMLA eligibility under § 825.110(d); she @amly be deemed eligible if the jury
finds that she worked the requisite number of heurs



2. Must An Employee Take FMLA Leave To Prove AliRgbda Claim?

Nationwide argues that if Erdman is eligible for EMleave, she cannot recover on a
retaliation theory because she did not actuallg tekve. We begin by noting that it
would be patently absurd if an employer who wisteedunish an employee for taking
FMLA leave could avoid liability simply by firingie employee before the leave begins.
But the question is not whether an employer magmsdiability altogether; the question
is whether such action constitutes interferencé e employee’s FMLA rights,
retaliation against the employee, or both. Threwipions collectively form the basis of
liability under FMLA. Two subsections of 29 U.S.&2615(a), entitled “Interference
with [FMLA] rights,” state:

(1) Exercise of rights

It shall be unlawful for any employer to interfexéh, restrain, or deny the exercise of or
the attempt to exercise, any right provided untergubchapter.

(2) Discrimination

It shall be unlawful for any employer to dischaggan any other manner discriminate
against any individual for opposing any practicedmanlawful by this subchapter.

In addition, 29 C.F.R. § 825.220(c) prohibits enyels from “discriminating against
employees or prospective employees Whwe usedFMLA leave.” (emphasis added).
The District Court noted that “FMLA interferencearhs are derived from 29 U.S.C. §
2615(a)(1),” and that “[tjo succeed on an intenfeeeclaim, a plaintiff must demonstrate
that he or she was entitled to and denied somefibender the FMLA.”Erdman v.
Nationwide Ins. Cg 510 F. Supp. 2d 363, 370 n.4 (M.D. Pa. 2007)alReion claims,

the District Court stated, “arise under 29 U.S.Q6%5(a)(2)."ld. at 370 n.5. “To assert
a retaliation claim, a plaintiff must demonstrdtatt (1) he or she is protected under the
FMLA, (2) he or she suffered an adverse employmetibn, and (3) the adverse action
was causally related to the plaintiff's exercisénisfor her FMLA rights.’ld. (citing
Conoshenti v. Pub. Serv. Elec. & Gas 364 F.3d 135, 146 (3d Cir. 2004)). Under the
District Court’s statement of the law, Erdman’safettion claim is valid because
commencing leave is not a prerequisite.

Nevertheless, Nationwide astutely observes thagldmments stated by the District Court
differ slightly from our pronouncement @onoshentiln that case, we said that the first
requirement of a retaliation claim is that “[an dayee] took an FMLA leave,”
Conoshenti364 F.3d at 146, not that she “be protected utieeFMLA,” Erdman 510

F. Supp. 2d at 370 n.4. We noted that “[t]he ctischave taken divergent paths in
analyzing claims that an employee has been disedangretaliation fohaving takeran
FMLA leave,” with some circuits finding that suclaiens arise under 8 2615(a)(2) and
others holding that 88 2615(a)(1), 2615(a)(2), 2a¢C.F.R. § 825.220(c) all give rise to
retaliation claimsConoshenti364 F.3d at 147 n.9 (emphasis added). We con ltche
the Ninth Soon afte€onoshentswas decided, the First Circuit agreed that FMLA
retaliation claims must arise under 8§ 825.2200c)burn v. Parker Hannifin/Nichols
Portland Division 429 F.3d 325, 331 (1st Cir. 2005) (citi@gnoshenii s The First
Circuit has noted that retaliation and interfereth@®ries might overlap in some
circumstance<Colburn 429 F.3d at 331 (“[C]ourts have disagreed abchdther



‘interference’ refers to a category of claims sepaand distinct from those involving
retaliation, or whether it describes a group oawrill actions, of which retaliation is a
part. The term ‘interference’ may, depending onftats, cover both retaliation claims
and non-retaliation claims. The distinction wouldtter if the standards of proof used
turned on which statutory section were pled, rathean on the nature of the facts and the
theory of the case.”) (citingnter alia, Conoshenji

Circuit appropriately “predicated liability in sushtuations on § 825.220(c),” instead of
88 2615(a)(1) or (a)(2)d.sNationwide argues that because the regulation giote
“employees who have used FMLA leave,” § 825.22n}l becaus€onoshentheld
that “to be successful on this claim, [an employaakt show [] that he took an FMLA
leave,” 364 F.3d at 146, an employee cannot establretaliation claim unless she
actually commenced leave. Althou@lonoshenti’danguage supports Nationwide’s
argument, it is not clear whether firing an empyer requesting FMLA leave should
be classified as interference with the employe®i A rights, retaliation against the
employee for exercising those rights, or bdbiignificantly, Conoshentdid not involve
an employee, like Erdman, who requested FMLA Idavwewas fired before the leave
was scheduled to begin.

As for her retaliationclaim, Erdman argues that the law of the case mhecprohibits
Nationwide from disputing the protected activitgmlent of her FMLA claim because it
is identical to the protected activity element ef PHRA claim, which the District Court
allowed to proceed under a retaliation the&@ydman 510 F. Supp. 2d at 374-75. We
express no opinion on this argument so the DisBaitirt may consider the Nationwide
has cited only one case to support its broad rgamfi@onoshentiSee Reid-Falcone v.
Luzerne County Cmty. CqlNo. 3:CV-02-1818, 2005 U.S. Dist. LEXIS 12713

(M.D. Pa. Jun. 28, 2005). But contrary to NationstgdinterpretationReid-Falconedoes
not stand for the proposition that an employee ragsially commence leave to state a
retaliation claim. RatheReid-Falconeneld that an employee fired after requesting
maternity leave — as opposed to FMLA leave — caowltistate an FMLA claim based
on retaliation because she had “fail[ed] to invtie protections of FMLA.Id. at *26.

The fact that her leave had not commenced wagwaet to the Court’s decision. Indeed,
Reid-Falconeandicates that the critical issueimocationof FMLA rights, which
contradicts Nationwide’s reading @bnoshentiSimply put, this Court has never held
that an employee fired after requesting FMLA lebuéebefore the leave begins cannot
recover for retaliation, and Nationwide cites noh@ur precedents other than
Conoshentto support this proposition. Readi@gnoshentas Nationwide urges would
perversely allow a employer to limit an FMLA plaffis theories of recovery by
preemptively firing her. Accordingly, we interptée requirement that an employee
“take” FMLA leave to connote invocation of FMLA hgs, not actual commencement
of leave. We therefore hold that firing an emploj@ea valid request for FMLA leave
may constitute interference with the employee’s AMights as well as retaliation
against the employee.



issue upon remand.

V.

Finally, we consider the District Court’'s summanggment for Nationwide on Erdman’s
ADA claim. Erdman concedes that she cannot directlgke ADA protection because
she is not disabled. Rather, she relies on the Al¥&5ociation provision, which
prohibits excluding or otherwise denying equal jobdenefits to a qualified individual
because of the known disability of an individuattwivhom the qualified individual is
known to have a relationship or association.

42 U.S.C. § 12112(b)(4).

We first note that the association provision do&sabligate employers to accommodate
the schedule of an employee with a disabled redaththough refusal to “mak|e]
reasonable accommodations” may constitute illegaronination against a disabled
employee42 U.S.C. § 12112(b)(5), the plain language efADA indicates that the
accommodation requirement does not extenelativesof the disabledSee29 C.F.R. §
1630.8, Appendix (“It should be noted [] that anpdmyer need not provide the applicant
or employee without a disability with a reasonadsteommodation because that duty
only applies to qualified applicants or employeédth wisabilities.”).See also Den

Hartog v. Wasatch Academi29 F.3d 1076, 1084 (10th Cir. 1997) (“[T]he plai
language of [88 12112(b)(5)(A) and (B)] — the otWo provisions requiring
‘reasonable accommodation’ in Title | of the ADA suggests that only job applicants or
employees, but not their relatives or associatesd itbe reasonably accommodated.”);
Larimer v. IBM 370 F.3d 698, 700 (7th Cir. Of coursBlationwide may be liable under
FMLA for firing Erdman because of her request ford off. 2005) (“[T]he right to an
accommodation, being limited to disabled employdess not extend to a nondisabled
associate of a disabled person.”) (citibgn Hartog.

The question is therefore whether Erdman has addsicéicient evidence from which a
reasonable jury could infer that Nationwide terraobherbecause oher daughter
Amber’s disability. Under the association provisitimere is a material distinction
between firing an employee because of a relatidisability and firing an employee
because of the need to take time off to care ®réfative. The statute clearly refers to
adverse employment actions motivated by “the kndsability of an individual” with
whom an employee associates, as opposed to aotiocasioned by the association.
Therefore, Erdman must show that Nationwide wasvatgd by Amber’s disability
rather than by Erdman’s stated intention to misskywio other words, that she would not
have been fired if she had requested time off fdiffarent reasoaSee Den Hartogl29
F.3d at 1085 (requiring association provision gl&sto show that an “adverse
employment action occurred under circumstancestpgsreasonable inference that the
disability of the relative or associate was a dateing factor in the employer’s
decision”);id. at 1083 (recognizing that dismissal for absendamiiness is not
actionable “even if the reason for the absencaraliiess is to care for [a disabled
relative]”) (quoting H.R. Rep. No. 101-485, pt.a2,61-62 (1990)eprinted in1990
U.S.C.C.A.N. 303, 344).
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Other courts have surmised that an employee wailgrttected by the association
provision if she were fired because her employarefe that shenight miss work to care
for a disabled relative even though she had natrtak requested time oftee Oliveras-
Sifre v. Puerto Rico Dep't of HealtB14 F.3d 23, 26 (1st Cir. 2000) (“[The association
provision prohibits termination] based on ‘unfouddsereotypes and assumptions’
arising from the employee’s relationships with gartr disabled persons.”) (quoting
Barker v. Int'l Paper Cq.993 F. Supp. 10, 15 (D. Me. 1998)yndall v. Nat’l Educ.
Centers 31 F.3d 209, 214 (4th Cir. 1994) (noting thatrteation “based on any
assumption regarding future absences relatedreldtive’s] care” gives rise to liability,
but that termination “result[ing] from [an employglerecord of past absences and [her]
clear indication that she needed additional tinfeddes not). We agree with this view,
which comports with the language of the statuteabse a decision motivated by
unfounded stereotypes or assumptions about thetoezzdte for a disabled person may
be fairly construed as “because of the . . . diggbitself. § 12112(b)(4) See29 C.F.R.

8 1630.8, Appendix (noting that the associatiorvigion prohibits an employer from,
inter alia, refusing to hire a job applicant because of theleyer’'s unfounded belief
“that the applicant would have to miss work or freqtly leave work early in order

to care for [a disabled] spouse”). In this case,rdtord is devoid of evidence indicating
that Nationwide’s decision to fire Erdman was mated by Amber’s disability. Indeed,
Nationwide was aware of Amber’s disability for maygars before Erdman was fired.
The most Erdman can hope to show is that she wes fior requesting time off to care
for Amber (the basis for her FMLA claim), not besawf unfounded stereotypes or
assumptions on Nationwide’s part about care reduisedisabled persons.

Erdman argues th&trate v. Midwest Bankcentre, In898 F.3d 1011 (8th Cir. 2005)
supports her claim, but her reliance on that decis misplacedStrateheld that an
exemplary employee who was fired while on materigtyve to care for her disabled
newborn could state an ADA claim onaie note that a plaintiff may prevail under the
association provision in other circumstances nagsate in this case. For example, the
Seventh Circuit requires an association provisiamgff to show “that his case falls in
one of the three categories in which an employsrahanotive to discriminate against a
nondisabled employee who is merely associated avitisabled personl’arimer, 370
F.3d at 702Larimer described these categories as: (1) terminatiordoasa disabled
relative’s perceived health care costs to the conyip@) termination based on fear of an
employee contracting or spreading a relative’satiseand (3) termination because an
employee is somewhat distracted by a relative’aldiisy, yet not so distracted that he
requires accommodations to satisfactorily perfanenftinctions of his joldd. at 700.See
association theory. Erdman’s case differs fistmratein crucial respects. In the first
place, Strate’s employer was overheard implying lea newborn’s disability was a
factor justifying terminationld. at 1014. Secondstraterelied heavily on the “close
temporal connection” between the employer’s discpweé the child’s disability and
Strate’s terminationd. at 1019, whereas Nationwide was aware of Ambesaldliity

for years before Erdman’s termination. Third, arestsignificantly, the employer’s
motivations inStrateamounted to unfounded assumptions about the nesatédor a
disabled child because although the employer krimwiahe disability, it had no
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reason to suspect that Strate would need addittonaloff beyond her originally
scheduled maternity leave. The same is not true, drere Erdman was fired only after
announcing her intention to take leave to caré\fober. AccordinglyStratedoes not
support Erdman’s argument. Because no reasonalylequld conclude that Erdman
was fired “because of [Amber’s] known disabilityg"12112(b)(4), we will affirm the
District Court’s grant of summary judgment on ErarsaADA claimzalso29 C.F.R. 8§
1630.8, Appendix (noting that the association iovi prohibits an employer from firing
an employee because of a fear that his volunteet with AIDS sufferers may cause the
employee to contract the disease himself, or freducing an employee’s health benefits
because of a disabled relative). Erdman asserts obtiese theories.

V.

For the foregoing reasons, we will affirm the DitiCourt’s summary judgment on
Erdman’s ADA claim, but will vacate the summaryguaent on Erdman’s FMLA claim,
and remand the case for further proceedings cemsigith this opinion.
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