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{**81 AD3d at 188} OPINION OF THE COURT

Nardelli, J.

In a case with far-reaching ramifications becaudt® exponential

expansion of cyberspace in general, and commereetbg Internet in



particular, the issue presented is [tt# constitutionality of a recent
amendment to Tax Law 8§ 1101 (b) (8) (vi) intendedorce on-line retailers to
collect a sales tax on purchases made by New Yawmiklents. Since we find
that there are issues of fact concerning someeoéshapplied challenges raised
by plaintiffs to the statute, we conclude that dismissal of the entire
complaint was premature, and remand for furthecgedings. We do,

however, find that the facial challenges fail tatsta cause of action, and

declare in the State's favor to that extent.

In New York "every vendor of tangible personal pedy" is required to
collect sales and use taxes on sales of tangibt®pal property (Tax Law §
1131 [1];seealso § 1101 [b] [8]; §§ 1105, 1110, 1132 [a]). A "vemts
defined to include, inter alia, "[a] person whoisitd business . . . by
employees, independent contractors, agents or o#pegsentatives . . . and by
reason thereof makes sales to persons within #te st tangible personal
property or services" (Tax Law 8§ 1101 [b] [8] [F][I]). Vendors are required
to register with the Department of Taxation andahite (DTF), and are granted

certificates of authority permitting them to collsales taxes (Tax Law § 1134

[a]).

On April 23, 2008, the Tax Law was amended to otflbe reality that
many sales of goods to New York residents are &ftethrough the Internet,
and to place upon certain sellers who use therlatehe same responsibilities
that are imposed upon other out-of-state selldns. sfatute, as amended,

created a presumption that an out-of-state sekber w

"soliciting business [in New York] through an indgyulent
contractor or other representative if{tf€1 AD3d at 189} seller
enters into an agreement with a resident of tlagesinder which
the resident, for a commission or other considenatlirectly or



indirectly refers potential customers, whether ik on an
internet website or otherwise, to the seller, & dumulative gross
receipts from sales by the seller to customerkerstate who are
referred to the seller by all residents with tlyiset of an
agreement with the seller is in excess of ten thodslollars
during the preceding four quarterly periods endinghe last day
of February, May, August, and November" (Tax Law1®1 [b]

[8] [vi]).
The effect of this amendment was that the respdigito collect sales or
use taxes was now imposed on an out-of-state sdflieh used an in-state
resident to solicit business from New York residethtough an Internet Web

site.

The law further provided, however, that the presuomgthat the vendor
was doing business in New York could be rebuttegropf that the resident
with whom the seller had an agreement "did not gaga any solicitation in
the state on behalf of the seller that would satisé nexus requirement of the

United States constitution during the four quaytedriods in question'id.).

Shortly after the statute became effective, and Zomanstituted its
lawsuit, DTF issued two memoranda, known as Teehi@ervices Bureau
Memoranda. In the first memorandum (TSB-M-08 [3i&ted May 8, 2008]),
DTF advised that the statute applied to selleduding ef*3] commerce
retailers, which "solicit business within the stditeugh employees,
independent contractors, agents or other represergand, by reason thereof,
make sales" to New York residents of taxable priypar services. This
memorandum also offered six examples of how cettamsactions would be
affected by the statute. Example 4 made clearthi@astatutory presumption
would only be triggered by commission-based refagaeements, as opposed
to flat-fee agreements. The memorandum furtheraéxgd that the

presumption that solicitation had occurred coulddimitted if the seller



established that "the only activity" of its in-sakepresentatives consisted of
the placement of Internet links connecting their/gees to the out-of-state
seller's Web site, i.e., advertisers only, and thane of the resident
representatives engage in any solicitation acti¥igi AD3d at 190} in the
state targeted at potential New York State custerorrbehalf of the seller.”
Thus, more than a mere pass-through "click” onrternet was required to
impose tax-collection responsibilities on the ofistate sellers. The in-state
contractor actually has to engage affirmativelgustomer solicitation before

the out-of-state vendor becomes subiject to thatstat

The DTF then issued a second memorandum (TSB-M8A33 [dated
June 30, 2008]) which set forth a "safe harbor'tpdure whereby sellers could
rebut the presumption by including in their busgiesferral agreements a
provision prohibiting their in-state representasiveom "engaging in any
solicitation activities in New York State that refeotential customers to the
seller," and requiring each in-state representatv&ibmit a signed
certification every year, stating that it has nog&ged in any such solicitation

during the prior year.

Plaintiff Amazon.com, LLC is a limited liability esopany incorporated in
Delaware, and Amazon Services, LLC is a limite8@iliy company
incorporated in Nevada. Neither has offices, empdsyor property in New
York. New York residents order products from Amazsotely through its Web
site. Amazon does not have any in-state represesgah New York to assist
customers in placing orders, and all technical supgelephone calls or e-mails
are handled by Amazon's representatives locatesideuvf New York.
Products sold by Amazon are shipped directly taarasrs from fulfillment

centers located outside New York.



Amazon, however, has developed a program usingesnkinown as
Associates which allows hundreds of thousandsda#pendent third parties
located around the world, many of which have pregidmazon with New
York addresses, to advertise the Web site "Amapom:©n their own Web
sites. Visitors to the Affiliates' Web sites caitklon the link and immediately
be redirected to Amazon.com. If the visitor endsngking a purchase from
Amazon on the Amazon.com Web sit@nd only in that evenithe Associate is
paid a commission. Any purchase made by the visdtikes place solely with
Amazon, and all customer inquiries are handled bglyAmazon, its corporate

affiliates, or other sellers without any involvenhehthe Associate.

In the standard operating agreement which govémsdationship
between Amazon and its Associates, Amazon expregsyows any control
over their activities or Web site contdit81 AD3d at 191} except to state
that Associates are prohibited from "misrepresegj[or embellish[ing]" the

relationship between themselves and Amazah).

Coplaintiff Overstock.com is a Delaware corporatath its principal and
only place of business in Utah. As Amazon doesifférs various products over
the Internet at discounted prices. Overstock doesave any retail stores or
outlets. All goods purchased through Overstock.eoenshipped to customers
directly via the mail or by common carrier. Noneferstock’'s employees or
representatives live in New York. Like Amazon, Gsteck allows owners of
other Web sites located around the world to adse@verstock.com on their
own Web sites. Advertisements on the Web sitekedd owners, known as
Affiliates, consist of electronic links and bannéfhen a visitor to the
Affiliate's Web site clicks on the link or bann#ére visitor's browser navigates

to the Overstock.com Web site.



The Master Agreement between Overstock and théigk&ipermits the
Affiliate to provide advertising for Overstock ihg form of links or banners.
Affiliates are paid a commission only when a custolicks on the link or
banner and arrives at Overstock's Web site, amdghechases goods from
Overstock. Furthermore, the Master Agreement pesvitiat an Affiliate is
only paid a commission if the Affiliate's Web sigethe last site visited before
Overstock's Web site, and the customer makes daseowithin a specified
period of time. After the statute was enacted onl&3, 2008, Overstock

suspended its relationships with all of its Affiéa in New York.

On April 25, 2008, two days after the bill was fdrby the Governor,
Amazon filed a complaint seeking declaratory andrictive relief on the
ground that the statute was unconstitutional. Amazsserted claims for
violation of the Commerce, Due Process and EquzteBtion Clauses of the
United States Constitution, as well as the Due &®@and Equal Protection
Clauses of the New York State Constitution. Othantby passing reference,
however, the challenges under the New York Statesttation are not pursued

on this appeal.

Overstock's complaint was filed on May 30, 200&l$b sought injunctive
and declaratory relief, but only asserted claimnms/folation of the Commerce
Clause of the United States Constitution, and the Process and Equal
Protection Clauses of the United States Constitudiod New York State
Constitution{**81 AD3d at 192} Its claims under the State Constitution are
likewise not pursued on this app&at

The State moved by order to show cause to disinéessamplaints
pursuant to CPLR 3211 (a) (2) and (7) on July DD& Subsequently, on

August 11, 2008, Amazon cross-moved for summargnueht on its first and



second causes of action, which encompassed its @aerntlause and Due
Process Clause causes of actiof. Overstock moved on August 12, 2008 for

similar relief.[*5]

In response to the cross motions, the State sudahettidence purporting
to demonstrate that Amazon's and Overstock's AféE in fact engaged in
activities that arguably amounted to solicitatidriNew York business, and
argued generally that the claims that the stat@i® umconstitutional as applied
could not be determined as a matter of law witltistovery into Amazon's
and Overstock's business practices. The matenafteped by the State
included documents relating to Amazon's "SchoolRde/aaffiliates program
and other similar programs, by which local (inchglNew York-based)
nonprofit organizations are given a commission witey lead visitors to their
Web sites to purchase goods on Amazon.com. The &tgtied that, due to the
local nature of these nonprofit organizations,iséors to their Web sites
were most likely to be based locally as well ahdst it was a reasonable
assumption that these organizations were actiaegeting and soliciting other
New York residents in their communities to purchgseds from Amazon so

as to benefit the organization.

In an order entered January 15, 2009, the counteuahe State's motion
to dismiss Amazon's complaint in its entirety aetidd Amazon's cross
motion for summary judgment as moot (23 Misc 3d fAR9]). The court
found the Commerce Clause challenge unavailingusecthe statute was
targeted at requiring tax calculation from out-td#te sellers which avail
themselves of in-state contractors, and was "chyeftafted to ensure that
there is a sufficient basis for requiring colleatiof New York taxes and, if

such a basis does not exist, it giveqitriel AD3d at 193} seller an out”



through the ability to rebut the statutory presumpthat it qualifies as a
vendor (d. at 425). The court also rejected the as-appliechiGerce Clause
challenge because it found that Amazon did nogalie its complaint that "its
New York associates do not solicit business ffmoin New York customers”
(id. at 427).

With regard to Amazon's due process challenges;dbd reasoned that
“[t]here is a 'reasonably high degree of probabititat New York
businesspeople and entities desirous of raisingemntmat are compensated for
referring customers who ultimately make purchasésulicit business from
those with whom they are familiar and encouragessabnd that "[i]t is also
highly probable that New York residents will moikely than not have ties to
other New York residents and it is [therefore] madtional to presume that at
least some of them will actively solicit business the remote seller from
within the state from others within the stated. @t 428). In addition, the court
stated, the "statutory presumption is by its teamg effect rebuttable’id.).

The court also rejected the vagueness challengaibec'the statute's
applicability upon entry into an agreement withimistate resident for a
commission 'or other consideration' based on dnefetral of New York
customers or ‘indirect’ referrals is not so vague standardless as to leave the
public uncertain about its reachtl(at 428-429). Finally, the court held that
Amazon's "class-of-one" equal protection challefagjed to state a cause of
action because Amazon's complaint failed to askattthe State had treated it

differently from others similarly situatedd( at 429).

In a separate order entered January 15, 2009ptiré imilarly granted

the State's motion to dismiss Overstock's compkdtdenied Overstock's



cross motion to dismiss as moot "[flor the reassiaged” in the Amazon

decision.

Amazon and Overstock appealed directly to the CoiuAppeals, pursuant
to CPLR 5601 (b) (2). By separate orders dated M&009, the Court of
Appeals transferred the appegis] to this Court, on the ground that "a direct
appeal does not lie when questions other thandhstitutional validity of a
statutory provision are involved" (12 NY3d 827 [20012 NY3d 830, 831
[2009)).

On this appeal Amazon raises three challengeststtiute. It does not
pursue its facial claims with the Commerce Clabse argues that, as applied
to it, the statute is unconstitutional becausadks$ a "substantial nexus" within
the state. Amazdi*81 AD3d at 194} also argues that the statute violates the
Due Process Clause because, facially and as applestacts an irrational and
irrebuttable presumption, and is also vague. ttyasgues that the statute
violates the Equal Protection Clause becausegetarAmazon, one of the

world's largest Internet retailers, in bad faith.

Overstock argues that the statute violates the GencerClause, both on its
face and as applied to Overstock. It likewise asghat the statute is
unconstitutional on its face because it runs afbthe Due Process Clause

because of its vagueness.

Facial Challenges

We address first the facial challenges. Initiadlg,was recently reiterated
by the Supreme Court Washington State Grange v Washington State
Republican Party (552 US 442 [2008]), facial challenges to a stisut

constitutionality are disfavored. "[A] plaintiff ceonly succeed in a facial



challenge by 'establish[ing] that no set of circtanses exists under which the
Act would be valid'j.e., that the law is unconstitutional in all of its
applications" (d. at 449, quotindgJnited States v Salerno, 481 US 739, 745
[1987]; see also Matter of Moran Towing Corp. v Urbach, 99 NY2d 443, 448
[2003]; Cohen v Sate of New York, 94 NY2d 1, 8 [1999]F™ Since
"[l]egislative enactments enjoy a strong presunmmptidconstitutionality . . .
parties challenging a duly enacted statute facénitial burden of
demonstrating the statute's invalidity '‘beyondasomable doubt' ‘LaVallev
Hayden, 98 NY2d 155, 161 [2002] [citations omitted]). "kmver, courts must
avoid, if possible, interpreting a presumptiveljidatatute in a way that will

needlessly render it unconstitutional.j.

Commerce Clause Facial Challenge

Article | (8 8 [3]) of the US Constitution expregsluthorizes Congress to
"regulate Commerce with foreign Nations, and amibregseveral States."
While the Constitution "says nothiffg81 AD3d at 195} about the protection
of interstate commerce in the absence of any abyo@ongress . .[¥7]the
Commerce Clause is more than an affirmative grépbwer; it has a negative
sweep as well"Quill Corp. v North Dakota, 504 US 298, 309 [1992])." '[Bly
its own force', [it] prohibits certain state actsotmat interfere with interstate
commerce"id., quotingSouth Carolina Highway Dept. v Barnwell Brothers,
Inc., 303 US 177, 185 [1938]).

In Moran Towing Corp., the Court of Appeals outlined the four-prong test
for determining whether a state tax violates then@erce Clause. The court
stated that the tax will be upheld " '[1] when tae is applied to an activity
with a substantial nexus with the taxing State i$Zhirly apportioned, [3] does

not discriminate against interstate commerce, dhd[fairly related to the



services provided by the State' " (99 NY2d at 4t&tingComplete Auto
Transit, Inc. v Brady, 430 US 274, 279 [1977]). As was the situatioMioran,
the challenge to the tax in this case only impésate first prong, i.e., whether

the activity involved has a substantial nexus \hi taxing state.

The sine qua non for the finding that a party haalsstantial nexus with
New York, and is thus required to collect saless® taxes, is that it have a
physical presence within the staié. @t 449, citingViatter of Orvis Co. v Tax
Appeals Trib. of State of N.Y., 86 NY2d 165 [1995]gert denied sub nom.
Vermont Info. Processing, Inc. v Commissioner, N.Y. State Dept. of Taxation &
Fin., 516 US 989 [1995}kee also National Bellas Hess, Inc. v Department of
Revenue of 1I., 386 US 753 [1967]). Nevertheless, "[w]hile a phgkpresence
of the vendor is required, it need not be subsafin®rvis Co. at 178). While it
must constitute more than a " 'slightest presén@d:, quotingNational
Geographic Soc. v California Bd. of Equalization, 430 US 551, 556 [1977]), "it
may be manifested by the presence in the taxing $tahe vendor's property
or the conduct of economic activities in the tax8tgte performed by the

vendor's personnel or on its behalDryis Co. at 178).

National Bellas Hess, discussed at length @rvis, involved an out-of-state
mail-order vendor whose only connection with custosrin the state of lllinois
was by common carrier or the United States maié $hpreme Court observed
that in order to uphold the imposition of a sabesly Illinois on the vendor's
transactions, it "would have to repudiate totdflg sharp distinction . . .
between mail order sellers with retail outletsjctars, or property within a
State, and those who do no mér81 AD3d at 196} than communicate with
customers in the State by mail or common carrigraasof a general interstate
business” (386 US at 758). The Court went on te stfil |his basic distinction,



which until now has been generally recognized leysifate taxing authorities,

is a valid one, and we decline to obliterateiit)((F* [*8]

On the other hand, where a Pennsylvania companghwhanufactured
aerospace fasteners such as nuts and bolts, ars# whty presence in the state
of Washington was an engineer who operated frorhdrse, and whose
responsibilities were essentially encompassed nmngonicating with the
Boeing Company as to its needs and requirementslidbmot include taking
orders, the substantial nexus requirement was femhdve been mesde
Sandard Pressed Steel Co. v Department of Revenue of Wash., 419 US 560
[1975]). In upholding the tax, the Court framed theeshold inquiry as "
‘whether the state has given anything for whidait ask return' 'id. at 562,
guotingWisconsin v J. C. Penney Co., 311 US 435, 444 [1940]), and answered
by stating that the company's employee "made plestib realization and
continuance of valuable contractual relations betwj¢ghe company] and
Boeing" &andard Pressed Seel Co. at 562).

Our analysis leads us to the conclusion that ofads the statute does not
violate the Commerce Clause. It imposes a tax-cidie obligation on an out-
of-state vendor only where the vendor enters irttasiness-referral agreement
with a New York State resident, and only when tleaident receives a
commission based on a sale in New York. The stalogs not target the out-
of-state vendor's sales through agents whiy'ate AD3d at 197} not New

York residents. Thus, the nexus requirement is foedi.

Of equal importance to the requirement that theobstate vendor have
an in-state presence is that there must be sdidtenot passive advertising.
While Tax Law 8§ 1101 (b) (8) (vi) creates the pragption that the in-state

agent will solicit, it provides the out-of-statend®r with a ready escape hatch



or safe harbor. The vendor merely has to includesinontract with the in-state
vendor a provision prohibiting the in-state reprgéative from "engaging in any
solicitation activities in New York State that refeotential customers to the
seller'™ and the in-state representative must provide analrcertification
that it has nof*9] engaged in any prohibited solicitation activitissoatlined in
the memorandum. Thus, an in-state resident whialelynacts as a conduit for
linkage with the out-of-state vendor will be presdro have not engaged in
activity which would require the vendor to collesetles taxes. Presumably,
there are representatives which will be able t@eteethe annual certification

without fear of making a misrepresentation.

On the other hand, the State has a legitimate bmssnclude that many
other in-state representatives will engage in diseticitation, rather than mere
advertising. For instance, a document preparedrgzon explaining the
benefits of joining the Associates program statepertinent part, "Our
compensation philosophy is simple: reward Assosi&te their contributions to
our business in unit volume and in growth. Amazoa fast growing business
and we want our Associates to grow with us." Theraiew document goes on
to state, "The Performance structure allows yoeatm higher fees when you
generate a sufficient volume of referrals that itaausales at Amazon.com
during a monthThe higher your referrals, the greater your earnings will be."
(Emphasis added.)

Clearly, Amazon's program, reasonably, is not aesigor the passive
advertiser, but seeks growth by reliance upon ssative§*81 AD3d at
198} who will look to solicit business. The obligatiomsposed by the State to
collect the tax only arise when the paradigm shiifi;y advertising to

solicitation. Thus, until such time as the out-t#te vendor produces a



certification from every one of its New York repeasatives that they have not
engaged in solicitation, the facial challenge bagmsh the Commerce Clause
must fail, since there is a set of circumstanceeuwhich the statute would be
valid, i.e., when a New York representative usesestorm of proactive
solicitation which results in a sale by Amazon antcbmmission to the
representative, and the representative has amte-{stesence sufficient to

satisfy the substantial nexus test.

Due Process Facial Challenges

Amazon and Overstock make two main due processvagis. First, they
argue that the statute violates due process bedaursates a presumption that
is both irrational and irrebuttable. Second, thegua that the statute is void for
vagueness. Both arguments challenge the fairnaggjoiring them and other
out-of-state retailers like them to collect sal@sfrom New York residents

referred to them by their New York-based Affiliates

In Quill (504 US 298 [1992kupra), the Supreme Court made clear that
the Due Process Clause implicates fundamentallgréifit concerns from the
Commerce Claused. at 306-318). The Court stated:

"[d]ue process centrally concerns the fundameiahéss of
governmental activity. Thus, at the most genenralleghe due
process nexus analysis requires that we ask whather
individual's[*10] connections with a State are substantial enough
to legitimate the State's exercise of power over hi. In

contrast, the Commerce Clause and its nexus regeireare
informed not so much by concerns about fairnessgher

individual . . . as by structural concerns aboetefects of state
regulation on the national economyd.(at 312).

Thus, the Commerce Clause operates to "limit taelref state taxing

authority so as to ensure that state taxation doeanduly burden interstate



commerce"id. at 313), while the Due Process Clause ensurestibid is

"some definite link, some minimum connection, bedwa state and the person,
property or transaction it seeks to tax, and thathcome attributgd*81

AD3d at 199}to the State for tax purposes [is] rationally redbto values
connected with the taxing Statetl.(at 306 [internal quotation marks and

citations omitted]).

Claims of Irrebuttable Presumption

The Supreme Court has noted that irrebuttable prpsans are looked
upon with disfavor as violative of due proces=e(.g. Vlandisv Kline, 412 US
441, 446 [1973]). Nevertheless, rational presummgti@ven in criminal cases,
are commonly upheldse e.g. Tot v United States, 319 US 463 [1943People
v Leyva, 38 NY2d 160 [1975]).

The test for assessing the validity of a presumpsdhat there be a
rational connection between the basic facts pravehthe ultimate fact
presumedCounty Court of Ulster Cty. v Allen, 442 US 140, 165 [1979]).
Succinctly stated, the validity of the presumptioms on whether it is more
likely than not that the fact presumed flows frdm fact provenig.). In New
York the test is even higher, i.e., "the connectiarst assure 'a reasonably high
degree of probability' that the presumed fact f@idrom those proved
directly" (Peoplev Leyva, 38 NY2d at 166, quotinBeople v McCaleb, 25
NY2d 394, 404 [1969)).

The statute at issue makes the presumption thetaite-solicitation occurs
when an in-state representative is paid a comnms®ica per-sale basis, after a
New York purchaser accesses its Web site and lidikough to make a
purchase at the out-of-state vendor's Web sites iSmot an irrational

presumption. Both the out-of-state vendor and th&tate representative seek,



quite frankly, to make money. It is not irrationalpresume that the in-state
representative will engage in various legal method=nhance earnings.
Advertising would be one of those methods, but naeheertising does not
implicate the statute. Solicitation, however, imyiag forms, is another
extremely plausible and likely avenue by which aagnpetent businessperson

would seek to improve revenues.

In the event, however, the in-state representatigbes to chance success
merely on luck and good fortune, without expendmgative, the statute
permits it to offer proof that it did not engagesmlicitation{**81 AD3d at
200} The implementing regulation provides that thisgbrean come in the
form of a certification from the in-state represgive that it did not engage in

solicitation.

Due Process Vagueness Claim

The second prong of the due process challenge islaim that the statute
Is unconstitutionally vague. Amazon takes issué wite words "or indirectly"
(in discussing*11]referrals), and "other consideration” (in discugdime
manner of recompense to the in-state representa®werstock likewise takes
umbrage at the use of the words "or indirectlyt'@so complains that the
failure to define "solicitation" is fatal. It clagrthat since the Internet has
drastically changed the manner in which commerterssacted, the medium

requires a definition tailored to this new worldagimmunication.

Initially, both Amazon and Overstock are correcthair assertions that, at
least under certain circumstances, a statute mahdlénged for
unconstitutional vagueness both facially and adieghsee People v Suart,

100 NY2d 412, 421 [2003]). Yet, both the decisioi@uart (100 NY2d at 422
n 8; but see 100 NY2d at 429-433 [Kaye, Ch. J., concurring]) #mel Supreme



Court inChapman v United States (500 US 453, 467 [1991]) indicate that a
facial challenge is only implicated when First Arderent rights are at issue.

This is not the case here.

For purposes of resolving plaintiffs' vaguenesdlehge, however, our
inquiry will be directed first to the as-appliedatlenge, which we conclude is
unavailing. The finding that the as-applied vagwsnehallenge is not
substantiated, of necessity, leads to the concliubiat "the facial validity of

the statute" is confirmed.

The words "or indirectly,” criticized by both Amazand Overstock, do
not present any confusion. The in-state buyer eareferred by the in-state
representative "directly” to the out-of-state venblp a click on its Web site.
We take the words "or indirectly” to mean by a namother than a direct
click, perhaps just by providing an e-mail addrefsghe out-of-state vendor. In
either case, the result is the samebuyer has been routed to a seller by an

intermediary.

Amazon's criticism of the words "or other considierd' is likewise
perplexing. The statute simply provides that ifréhis some type of
remuneration to the in-state representative otaan & direct payment, the
transaction will still be encompassed by the seatdtesumably, "other
consideration” could include such items as a b@nagram, or discounting of
the vendor's goods if purchased by the represeatiadither in lieu of or in
addition to the direct payment. The rationale fer language turns not on what
form the consideration takes, but on the{f&étl AD3d at 201} that the in-

state representative is being compensated foffdg®



Finally, with regard to the vagueness challengesrétock complains that
the word "solicitation" is so imprecise, in thigémet age, as to be
unconstitutionally vague. Yet, while the Internettainly represents a
significant change in communication, the argumhat it is a brave new world
requiring its own definitions of terms that preveébyihad a clear meaning is not
persuasive. An advertisement in a newspaper islgleat solicitation, as it is
geared to the public at large. Likewise, the maiatee of a Web site which
the visitor must reach on his or her own initiatiseot, under the statute or the

advisory memoranda, a solicitation.

On the other hand, the targeting of a potentialaruer by the transmission
of an e-mail is no different from a direct telepkarall or a mailing to a
customer. Both constitute active initiatives byaatp seeking to generate

business by pursuing a sale.

Ripeness of Issues for Judicial Resolution

Preliminary to the arguments that the statute pasiesd, is unconstitutional
on Commerce Clause, Due Process Clause and Equiatfon Clause
grounds, the State's claim that the is§ti&8] are not ripe for judicial review
must be addressed. The State argues that becaaséoarement action has yet
been commenced, and thus the statute has not ppkedato either Amazon or
Overstock, any factual review is not ripe. The &&lso argues that plaintiffs
are precluded from bringing this action becausyg Hae not exhausted their

administrative remedies.

In support of its argument that the as-appliedlehgks are not ripe, the
State relies upon the decisionGhurch of &. Paul & S. Andrew v Barwick (67
NY2d 510 [1986]cert denied 479 US 985 [1986]). IBarwick a church

brought a declaratory judgment action contendirag the Landmarks Law was



unconstitutionally applied to it, and that the resions imposed prevented it
from undertaking structural renovations, and, mtthat failing to undertake
these renovations would expose it to criminal ganst The Court noted that
"a claim based upon an injury which might neverusahould be dismissed"
(id. at 518). In order to determine ripeness, it readpthere must be a
determination that the issues are appropriateufticial resolution (i.e., the
action being reviewd#*81 AD3d at 202} must be final, and the controversy
may be determined as a "purely legal" question)aandssessment that the
hardship to the parties involved if judicial actisrdenied will be both
significant and directid. at 519-520, citingh\bbott Laboratories v Gardner,

387 US 136 [1967]Toilet Goods Assn., Inc. v Gardner, 387 US 158 [1967];
Gardner v Toilet Goods Assn., Inc., 387 US 167 [1967]). The Court found that
since the effect on the plaintiff of being subjerthe Landmarks Law could
not yet be gauged because it had not yet sougla@priate permission to
undertake renovations, the issue was not faewick, 67 NY2d at 522-523).

In Lorillard Tobacco Co. v Roth (99 NY2d 316 [2003]), which also
presented a challenge to a tax law, the Court qedfs rejected an argument
by DTF, premised oBarwick, that the controversy was unripe because DTF
had not commenced any enforcement actidnat 321 n 3). The Court stated
that DTF's reliance oBarwick was "misplaced" because, even though an
enforcement action against the plaintiffs, a cigarmanufacturer and retailer,
had not yet been initiated, DTF had "allegedly u$edats to force retailers to
stop participating in [the cigarette marketing potions at issue], and this
constitute[d] sufficiently 'direct and immediat@rm for jurisdictional

purposes”i@., quotingBarwick at 520).



In this case, DTF has made clear its position tthatstatute applies to the
activities of the New York-based representativéenaon plaintiffs’ behalf, and
its intention to enforce the statute against thEhus, the threat of harm to
them is as equally "direct and immediate" as it Wwethe plaintiffs inLorillard
(see also Medimmune, Inc. v Genentech, Inc., 549 US 118, 128-129 [2007]
["(W)here threatened action Iggvernment is concerned, we do not require a
plaintiff to expose himself to liability before biging suit to challenge the basis
for the threat/for example, the constitutionality of a law threwsd to be
enforced. The plaintiff's own action (or inaction)ailing to violate the law
eliminates the imminent threat of prosecution, mutetheless does not
eliminate (US Constitution) Article Il jurisdictio]).

The State also argues that the as-applied claimddimot be decided by
the courts at this stage because Amazon and Ogkrisave not exhausted their
administrative remedies with respect to those daincontends that these
claims should be addressed in the first instan¢kg@pplicable administrative
agency, DTF, so that the necessary factual rét@t AD3d at 203} can be
established, either in an enforcement proceedifrigdy choose to take their
chances and n¢tl13]collect the tax) or a refund action (if they chotse

collect it in an abundance of caution).

The New York courts have generally recognized areption to the
exhaustion requirement where a party is challenthegconstitutionality or the
basic applicability of a statute or regulatieage.g. Matter of First Natl. City
Bank v City of N.Y. Fin. Admin., 36 NY2d 87, 92 [1975] ["When a tax statute
.. . Is alleged to be unconstitutional, by itsrieror application, or where the

statute is attacked as wholly inapplicable, it roaychallenged in judicial



proceedings other than those prescribed by thetstas ‘exclusive’ "];
Martinez 2001 v New York City Campaign Fin. Bd., 36 AD3d 544548 [2007]).

The State argues, however, that this exception apyies where the
issues are purely legal, and do not require thelusn of factual issuesde
Dun & Bradstreet, Inc. v City of New York, 276 NY 198, 206 [1937Matter of
Between the Bread 11 v Urbach, 234 AD2d 724 [1996]). Generally, however,
these cases involve factual issues as to the anobtst that is owed, for
example, not whether the statute is constitutiasapplied to the challenger in
the first place gee Empire Sate Bldg. Co. v New York State Dept. of Taxation
& Fin., 185 AD2d 201, 201 [19924ffd 81 NY2d 1002 [1993], citingully v
Griffin, Inc., 429 US 68, 75 [1976]). In this case, the circumses are exigent
enough to warrant review now. Plaintiffs are cortohgcan ongoing business,

and require finality and clarity as to the extehtheir present obligations.

Commerce Clause As-Applied Claim

The first of the "as-applied" arguments to be asisled is the claim that the
statute violates the Commerce Clause. Plaintiffs@that since their
representatives do nothing more than advertiseeom Xork-based Web sites,
the statute cannot be applied in a constitutioreaimer. Inasmuch as there has
been limited, if nonexistent, discovery on thisissve are unable to conclude
as a matter of law that plaintiffs’ in-state repreatives are engaged in
sufficiently meaningful activity so as to implicatee State's taxing powers, and
thus find that they should be given the opportutotgevelop a record which
establishes, actually rather than theoreticallyetivar their in-state
representatives are soliciting business or memigising on their behalf.
Although, as noted above, the advisory memoranderite a process by
which the representatives ¢ar81 AD3d at 204} certify that they do not



solicit, the possibility remains that many of thestate representatives could
certify that they are not soliciting, and yet, ih€F could find that the activities
in which they are engaged do constitute solicitatidditionally, it is within

the realm of possibility that the DTF could finctlpurported out-of-state
representatives are actually located in-state biyeviof misrepresenting their
address. It would also afford plaintiffs the oppity to establish the bona
fides of their other claims, such as whether itpossible to identify who their
in-state representatives are (even though plasnifésumably need an address

to which to send, inter alia, any commission chicks

We are also unable to determine on this recordlvenghe in-state
representatives are engaged in activities whichisaagaificantly associated"
with the out-of-state retailer's ability to do busss in the state, as addressed in
Tyler Pipe Industries, Inc. v Washington State Dept. of Revenue (483 US 232,
250 [1987]). In an affidavit from its vice-presideAmazon represents that, in
2007, its sales to New York State residents refieoyeAssociates which
provided Amazon with New York addresses upon regfisin constituted less
than 1.5% of its total sal¢sl4]to New York State residents. It argues that this
revenue is not "significantly associated" withatslity to do business in New
York M8 whether plaintiffs can meet their burden on th&ie remains to be

seen, but we cannot, on this record, make a datation.

Due Process As-Applied Claim

Amazon and Overstock also raise an "as-applied'pdoeess challenge
based on their contention that the statute is baational and irrebuttable as
applied to them specifically. Ultimately, the debeming factor in this inquiry
Is whether it is irrational to conclude that the #&zon and Overstock

agreements with New York-based Web sites, by wthiely compensafes81



AD3d at 205}the New York-based Web sites in exchange for tee Mork-
based Web sites' referral of customers to AmazadnCarerstock through Web
links, are by their nature sufficient to establisat the New York-based Web
sites will engage in other activity that goes belamere advertising and
actually amounts to solicitatiorto such a level that would satisfy the
Commerce Clause's substantial nexus requirenaditiew York business on
Amazon's and Overstock's behalf. The existencenedZon's SchoolRewards
and similar programs is strong evidence that tlesymption is valid.
Nevertheless, we remand for further discovery s pkaintiffs can make their
record that all their in-state representativessdadvertise on New York-based
Web sites.

Amazon's and Overstock's claim that they cannatttfoband remain
informed about whether their New York contractaskc# business from other
New York residents" because they have relationshigis"hundreds of
thousands" of such entities and cannot possiblp ksles on all of them in a
manner sufficient to rebut the presumption is loebg the fact that they have
contracts with all of their representatives, preahbiyincluding addresses. In
any event, they can easily include the terms recenu®d in the TSB-Ms in
their standard affiliate agreements to protect gedues. Nevertheless, we
conclude that it would be premature to find thagreas applied, the due
process challenges are unavailing, whether bedhasstatute creates an illegal
and irrebuttable presumption or because the larggoathe statute is so vague
that plaintiffs cannot ascertain which transactigive rise to their obligations

to collect the sales tax.

Equal Protection As-Applied Claim




Lastly, Amazon contends that the statute, as appdiét, violates the
Equal Protectioffi*15] Clause because it is being treated differently ftomm
similarly situated entities: out-of-state retaileriso advertise in New York but
do not use a mechanism similar to its Associategram, and those out-of-
state retailers who do advertise in New York and wdb utilize an Associates-
like program, but who compensate their advertisgtis a flat fee or on a "pay-

per-click" model.

The Supreme Court has recognized that successfal pgptection claims
may be brought by a class of one "where the pfa@iteges that [it] has been
intentionally treated differently from others siarlly situated and that there is
no rationad**81 AD3d at 206} basis for the difference in treatmentil{age
of Willowbrook v Olech, 528 US 562, 564 [2000], citirgoux City Bridge Co.

v Dakota County, 260 US 441 [1923]). As the Supreme Court stdtétiThe
purpose of the equal protection clause of the leemth Amendment is to
secure every person within the State's jurisdictigainst intentional and
arbitrary discrimination, whether occasioned byresp terms of a statute or by
its improper execution through duly constitutedragé’ " (Olech at 564,
guotingSoux City Bridge Co., 260 US at 445, quotingunday Lake Iron Co. v
Township of Wakefield, 247 US 350, 352 [1918]).

"Legislatures have especially broad latitude irating classifications and
distinctions in tax statutesRégan v Taxation With Representation of Wash.,
461 US 540, 547 [1983]). Consequently, the " 'pngstion of constitutionality
can be overcome only by the most explicit demotistidhat a classification is

a hostile and oppressive discrimination againdiq@aar persons and classes
(id., quotingMadden v Kentucky, 309 US 83, 88 [1940]).



Our review concludes that Amazon has failed tol#istathe existence of
a viable equal protection claim. In the first imgta, Amazon cannot claim that
it is being exclusively targeted since it is beirepted exactly the same as
Overstock. Their programs are similar, in that theth use in-state
representatives and reward them on a "sales-mades, bather than on a "per-
click" basis. Secondly, Amazon also fails in itgicis that it is treated
differently from those out-of-state retailers whibt not have an Affiliates
program like its own. Those retailers are not sntyl situated. The first
example offered by Amazon involves businesses wiiichot directly solicit,
but only advertise in media, and the second inwhepresentatives who are
paid for results that are much less beneficiaheodut-of-state
vendorreferrals rather than actual sales. When a reprasencan only
receive compensation for an actual sale, it is mmore likely that the
representative will actually solicit rather tharspi@ely maintain a Web site.
Thus, there is no proof of impermissible motiveroof of action with intent to
injureCithat is, proof that the applicant was singled oitihan 'evil eye and an
unequal hand, so as practically to make unjustiliegil discriminations
between persons in similar circumstance8dWer Assoc. v Town of Pleasant
Val., 2 NY3d 617 631 [2004], quotinglasi Mgt. v Town of Ogden [appeal No.
3], 273 AD2d 837, 838 [2000], quotirdatter of 303 W. 42nd S.{**81 AD3d
at 207} Corp. vKlein, 46 NY2d 686, 693 [1979], quotingck Wo v Hopkins,
118 US 356, 373-374 [1886])).

In summation, although we do not find that thedhchallenges have
merit, further discovery is necessary before ard@tation can be rendered as

to the as-applied Commerce Clause and Due Prodasseclaims.



Accordingly, the judgment of the Supreme Court, Néwk County
(Eileen Bransteri*16]J.), entered February 17, 2009, dismissing the intp
in this declaratory judgment action challenging ¢baestitutionality of Tax Law
§ 1101 (b) (8) (vi) on Commerce Clause and fedmndlstate due process and
equal protection grounds, should be modified, @nlakv and on the facts, to
declare that the statute is constitutional onatsefand does not violate the
Equal Protection Clause either on its face or gdiegpand to reinstate the
complaint for further proceedings with regard te thaims that, as applied, the
statute violates the Commerce and Due Processé&3aasd otherwise
affirmed, with costs. The order of the same cond dustice, entered January
15, 2009, which, inter alia, directed entry of dgment dismissing the
complaint in the separate declaratory judgmenbacathallenging the
constitutionality of subparagraph (vi) on Comme@iause and federal and
state due process and equal protection groundsldshe modified, on the law
and on the facts, to declare that the statutenstitational on its face, and does
not violate the Equal Protection Clause eitherntsfiace or as applied, and to
reinstate the complaint for further proceeding$witgard to the claims that, as
applied, the statute violates the Commerce andAdaeess Clauses, and

otherwise affirmed, with costs.

Catterson, J. (concurring). While | believe tharthmay be a genuine
iIssue of material fact sufficient to warrant altaa the question of whether the
tax in question violates the Commerce Clause iasapplied to the activities of
the plaintiffs, | must nonetheless concur with mgjority because on appeal,
the plaintiffs have chosen to assert only a fadhalllenge to the statute's

constitutionality under the Commerce Clause.



The majority maintains that, "[c]learly, Amazoni®gram, reasonably, is
not designed for the passive advertiser, but sgeksth by reliance upon
representatives who will look to solicit businesEiie majority concludes that
the statute in question would be valid "when a N&k representative uses
some form of proactive solicitation which resutisaisale by Amazon and a
commission to the representative, and the reprategit*81 AD3d at 208}
has an in-state presence sufficient to satisfisthistantial nexus test."

Unfortunately, the record is insufficient to reltié premise as a matter of law.

Thus, | agree with the majority that in order teyail on a facial challenge
to the constitutionality of the tax at issue, pledis must overcome the strong
"presumption of constitutionality accorded to légfive enactments by proof
'‘beyond a reasonable doubt.Mgtter of Moran Towing Corp. v Urbach, 99
NY2d 443, 448 [2003], quotingaValle v Hayden, 98 NY2d 155, 161 [2002].)
Furthermore, that plaintiffs bear the "substariiaiden of demonstrating ‘that
"in any degree and in every conceivable applicatitre law suffers wholesale
constitutional impairment.' 'Moran Towing Corp., 99 NY2d at 448, quoting
Cohen v Sate of New York, 94 NY2d 1, 8 [1999], quotiniicGowan v
Burstein, 71 NY2d 729, 733 [1988].) Had the challenge bessed on the tax
as applied to the plaintiffs' actual activitiedNew York, supported by a
complete record of those activities as well as Hmtax was apportioned, the

plaintiffs may have had a valid challenge.

Andrias, J.P., Sweeny and DeGrasse, JJ., concuNaitdelli, J.;

Catterson, J., concurs in a separate opinion.

Judgment, Supreme Court, New York County, entesdaruiary 17, 2009,
modified, on the law and on the facts, to declhet the statute is constitutional

on its face and does not violate the Equal Praiecilause either on its face or



as applied and to reinstate the complaint for erffroceedings with regard to
the claims that, as applied, the statute violdtesdommerce and Due Process
Clauses, and otherwise affirmed, with costs. Orsi@me court, entered January
15, 2009, modified, on the law and on the factsl@dare that the statute is
constitutional on its face, and does not violateHgual Protection Clause
either on its face or as applied, and to reingtagecomplaint for further
proceedings with regard to the claims that, asiegplhe statute violates the

Commerce and Due Process Clauses, and otherwisaetdf with costs.

Footnotes

Footnote 1: Also submitting amicus curiae briefs on this appahcontending
that the statute is unconstitutional under the Cenaen Clause, are the Tax
Foundation, American Legislative Exchange Coureit] Performance
Marketing Alliance.

Footnote 2: Although Amazon did not move for relief on its edjprotection
claims, their viability is addressed on appeal bseahe State obtained
dismissal of the complaint in its entirety.

Footnote 3: We note that Overstock, relying on language ioarfote in
Chicago v Morales (527 US 41, 55 n 22 [1999]), contends that thestoof
circumstances" standard is not the appropriate destclaims that the test has
been rejected by the Supreme Court. Yet\Miashington Sate Grange case
was issued nine years aftdorales, and Justice Stevens, the author of the
plurality decision inMorales, joined the majority decision MWashington Sate
Grange. Thus, in the absence of any unequivocal holdintpé¢ocontrary, we
conclude that continued reliance on the "no seirctimstances" standard is
warranted.

Footnote 4: The Supreme Court adhered to the "bright lineuesment that in
order to impose a duty on the out-of-state setlardllect sales taxes it must
have a demonstrable, albeit minimal, presenceanaking state, iQuill Corp.
v North Dakota (504 US 298 [1992]). In pertinent part, the Catated,
“[s]uch a rule firmly establishes the boundariesegitimate state authority to
impose a duty to collect sales and use taxes ahates litigation concerning



those taxes"i€. at 315). In language that is at once ironic arebg@ient, it also
observed,

“[t]his benefit is important, for as we have soguently noted, our law in
this area is something of a '‘quagmire’ and thditgin of constitutional
principles to specific state statutes leaves moolmrfor controversy and
confusion and little in the way of precise guideshe States in the exercise of
their indispensable power of taxationid.(at 315-316, quotindlorthwestern
Sates Portland Cement Co. v Minnesota, 358 US 450, 457-458 [1959]).

Footnote 5: (DTF mem TSB-M-08 [3.1]S [dated June 30, 2008hgT
memorandum provides, not unreasonably, that satiicit activities can include
"distributing flyers, coupons, newsletters and ofirented promotional
materials, or electronic equivalents; verbal stdioon (e.g., in-person
referrals); initiating telephone calls; and send#gails.” Additionally, in a
recognition of the potential use of fundraisersdraried by organizations, the
memorandum provides that in an agreement with la @linonprofit group,
"the contract or agreement must provide that tigamzation will maintain on
its Web site information alerting its members te gnohibition against each of

the solicitation activities described above."

Footnote 6: The affidavit did not supply the sales data updrictvthe
calculation was based. An Internet search, howdeend, and we take judicial
notice, that on April 22, 2010 Amazon reported tkafirst quarter sales in
Canada and the United States were $3,780,000,0@i6H(would translate on
an annual basis into North American sales of olé&r,@0,000,000). What
percentage of those sales were made in New Yonkatdre quantified from
the data available. Nor can the actual percentageras a result of New York

residents accessing New York-based Associateslbalated. Even 1.5% of



New York sales by New York Associates, however, iawot appear to be an

insignificant number.



